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DETAILED ACTION 

Response to Amendment 

Applicant amended claim 20 in the response filed November 30, 2007 in reply to 
the office action dated July 3, 2007. Claims 10-20 are pending. 



Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter, or any new and useful improvement 
thereof, may obtain a patent therefor, subject to the conditions and requirements 
of this title. 

Claim 20 is rejected under 35 U.S.C. 101. 

Referring to claim 20 . Claims to computer-related inventions that are clearly 
nonstatutory fall into the same general categories as nonstatutory claims in other arts, 
namely natural phenomena such as magnetism, and abstract ideas or laws of nature 
which constitute "descriptive material." Abstract ideas, Warmerdam, 33 F.3d at 1360, 31 
USPQ2d at 1759, or the mere manipulation of abstract ideas, Schrader, 22 F.3d at 292- 
93, 30 USPQ2d at 1457-58, are not patentable. Descriptive material can be 
characterized as either "functional descriptive material" or "nonfunctional descriptive 
material." In this context, "functional descriptive material" consists of data structures and 
computer programs which impart functionality when employed as a computer 
component. (The definition of "data structure" is "a physical or logical relationship 
among data elements, designed to support specific data manipulation functions." The 
New IEEE Standard Dictionary of Electrical and Electronics Terms 308 (5th ed. 1993).) 
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"Nonfunctional descriptive material" includes but is not limited to music, literary works 
and a compilation or mere arrangement of data. Both types of "descriptive material" are 
nonstatutory when claimed as descriptive material per se. Warmerdam, 33 F.3d at 
1360, 31 USPQ2d at 1759. When functional descriptive material is recorded on some 
computer-readable medium it becomes structurally and functionally interrelated to the 
medium and will be statutory in most cases since use of technology permits the function 
of the descriptive material to be realized . Claim 20 recites a mere arrangement of data 
which does not impart functionality when employed as computer component. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S. C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 20 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 

for failing to particularly point out and distinctly claim the subject matter which applicant 

regards as the invention. Claim 20 recites a mere arrangement of data and does not 

constitute a system, method, or apparatus. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of this 
title, if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 10-20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Gross (US 2004/0260600) in view of Walker (US 6,049,778). 

Referring to claim 10. The combination of Gross and Walker discloses a method 
in a computing system for characterizing an item, comprising: 

• Determining a score for the item reflecting the extent to which the item has been 
ordered by customers who have been determined to commonly order items 
promptly after they become available (Gross: paragraphs 19 and 31-32); and 

• Scaling the score in a manner that causes to positively relate to the item's price 
and negatively relate to the amount of time that has elapsed since the item 
became available for ordering (Walker: abstract and figures 3-7). The examiner 
notes that Walker discloses rewards for early adopters that positively depend 
upon the cost of the item they purchased and when the item was purchased. 

It would have been obvious to one of ordinary skill in the art at the time of 
applicant's invention to have modified the method of Gross to have included scaling a 
score in a manner that causes to positively relate to the item's price and negatively 
relate to the amount of time that has elapsed since the item became available for 
ordering, as taught by Gross, in order to provide early purchasers with incentive to buy 
the product early in the life cycle of the product and thereby promote the product 
(Walker: column 4, lines 4-15). 

Referring to claim 1 1 . The combination of Gross and Walker further discloses a 
method wherein an item detail web page is associated with the product, the method 
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further comprising including in the item detail web page an indication of the item's scale 
score (Gross: paragraph 43). 

Referring to claim 12. The combination of Gross and Walker further discloses a 
method wherein the included indication explicitly indicates the item's scaled score 
(Gross: paragraph 43). 

Referring to claim 13. The combination of Gross and Walker further discloses a 
method wherein the included indication explicitly indicates a range into which the item's 
scaled score falls (Gross: paragraph 191). 

Referring to claim 14. The combination of Gross and Walker further discloses a 
method wherein the included indication indicates a relationship between the item's 
scaled score and scale scores for additional items (Gross: paragraph 191). 

Referring to claim 15. The combination of Gross (figure 1 and paragraph 88) and 
Walker (figure 2 and column 5, line 49 - column 6, line 1 8) disclose all of the above as 
noted under the rejection of claims 1 0-1 4 further discloses a computer readable medium 
whose contents cause a computing system to characterize items by: for each of a 
plurality of items: 

• Storing indications identifying at least a portion of the items having the highest 
scores (Gross: paragraph 191). 

Referring to claim 16. The combination of Gross and Walker further discloses a 
computer readable medium wherein the contents of the medium cause the computer 
system to store in conjunction with the stored indications the scores determined for the 
corresponding items (Gross: figure 5A). 
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Referring to claim 17-19. The combination of Gross and Walker further discloses 
a computer readable medium wherein the contents of the medium cause the computer 
system to generate a document, transmit to customers, and transmit to make available 
for retrieval by customers a document identifying at least a portion of the items having 
the highest scores (Gross: paragraph 43). 

Referring to claim 20. Claim 20 is rejected under the same rationale set forth 

above. 

Response to Arguments 

Applicant's arguments filed November 30, 2007 have been fully considered but 
they are not persuasive. Applicant's arguments regarding the 35 USC 101 and 112 
rejections are not persuasive because the computer memories of claim 20 merely store 
data, see the requirement of descriptive data to be "functional" noted above in the 35 
USC 101 rejection. Claim 20 stores information identifying a product and a related 
score but there is no recitation of transforming the data to produce a result. 

Applicant further argues that the combination of Gross and Walker does not 
disclose the last limitation of claim 1 . The examiner disagrees. Gross clearly discloses 
ranking items ordered by "early adopters" and generating a demand score for said item 
that quantifies remaining demand by "late adopters" as time passes (see at least 
paragraphs 19 and 31-33). Gross does not explicitly disclose scaling the score based 
on the item's price (as noted in the office action dated July 3, 2007). Walker discloses 
scaling a score ordered by early adopters according to item price as noted by the cited 
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portions in the rejection of claim 1 . Applicant's argument that Walker merely discloses 
ordinal positions is unpersuasive as the ordinal positions of the early adopter are clearly 
based on the time when an item is purchased. Walker's ordinal positions meet the 
limitation of "amount of time elapsed", as recited in claim 1 . 

Lastly, see the above paragraph regarding applicant's arguments against the 
rejection of claim 20. The examiner suggests amending claim 20 to impart functionality 
to the descriptive material in order meet the requirements of 35 USC 101 and 112. The 
examiner also suggests amending independent claims 10 and 15 to include display of 
the item score with the item detail web page and an indication of its relevancy to other 
item scores. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JASON B. DUNHAM whose telephone number is 
(571)272-8109. The examiner can normally be reached on M-F, 8-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeff Smith can be reached on 571-272-6763. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Matthew S Gart/ 

Primary Examiner, Art Unit 3625 

JBD 

Patent Examiner 
2/29/08 



